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of bankruptcy, it could not have been intended that the very con- 
veyance which warrants putting the grantor into bankruptcy should 
be valid and have the effect of withdrawing all the grantor's prop- 
erty from distribution in bankruptcy. 11 Finally, where the property 
at the time of the bankruptcy is in the custody of a State court 
under State insolvency proceedings, such proceedings are superseded 
by the federal bankruptcy proceedings. 12 The basis of this super- 
sedence lies in the paramount authority conferred by the Consti- 
tution on Congress "to establish . . . uniform laws on the sub- 
ject of bankruptcies throughout the United States." " 

N. I. S. G. 



Constitutional Law — Searches and Seizures — Admis- 
sibility of Evidence Obtained Wrongfully — Does that clause 
of the Bill of Rights which makes inviolate the right of the people 
to be secure in their persons, papers, and effects, of itself render 
inadmissible in evidence papers and effects wrongfully obtained from 
the house of the defendant? This question was answered in the 
affirmative without dissent by the Supreme Court of the United 
States, Mr. Justice Day, in Weeks v. United States. 1 

This is the first case in which the question has arisen within the 
federal jurisdiction and been determined there with regard to the 
Fourth Amendment to the United States Constitution. But numer- 
ous decisions have been given upon the same clause in State con- 
stitutions tending with astounding uniformity toward judicial nulli- 
fication of that constitutional, and supposedly fundamental, guar- 
antee of personal liberty and protection. The fountain-head of this 
emasculating doctrine is found in the unwarranted dictum of Mr. 
Justice Wilde in Commonwealth v. Dana. 2 In that case there was 
an indictment for operating a lottery, etc.; a warrant had been issued 
upon proper information, and under it the defendant was taken 
and the lottery tickets and materials seized. The court rules, on 
page 336: "We are also of opinion that the warrant in this case is 
in conformity with all the requisitions of the statute and the declara- 
tion of rights. The complaint is under oath and alleges a prob- 
able cause to authorize the search and seizure. The articles are 
described, and the place in which they were concealed is designated 



"Obiter, Randolph v. Scruggs, 190 U. S. 533 (1903). 

"Corling v. Seyman Co., 113 Fed. Rep. 483 (1902) ; In re Curtis, 91 Fed. 
Rep. 737 (1899) ; In re Etheridge, 92 Fed. Rep. 329 (1899). 

"Article I, §8; Constitution of the United States. 

J 34 Supreme Court Rep. 341 (1914). 

'2 Mete. 329 (Mass. 1841). 
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with sufficient certainty." Then comes the broad dictum at page 
337, after the express determination that the warrant was entirely 
legal and unimpeachable — "Admitting that the lottery tickets and 
materials were illegally seized, 3 still there is no legal objection to 
the admission of them in evidence. If the search warrant were 
illegal, or if the officer serving the warrant exceeded his authority, 
the party on whose complaint the warrant issued, or the officer, 
would be responsible for the wrong done ; but this is no good reason 
for excluding the papers seized as evidence, if they were pertinent 
to the issue, as they unquestionably were. When papers are offered 
in evidence, the court can take no notice of how they were obtained, 
whether lawfully or unlawfully; nor would they form a collateral 
issue to determine that question. This point was decided in the 
cases of Legatt v. Tollervey* and Jordan v. Lewis, 6 and we are 
entirely satisfied that the principle upon which these cases were 
decided is sound, and well established." That such an enunciation 
upon a fundamental constitutional guarantee is not to be defended 
is shown by the facts that (i) it is pure dictum; (2) the two 
English cases referred to are based upon an offer in evidence in 
an action for malicious prosecution of records of court obtained 
without the necessary sanction of the court whence they came, i. e., 
an independent source — obviously a fundamentally different ques- 
tion than that of papers, etc., obtained wrongfully from the defend- 
ant who is now on trial; and (3) such ruling is subversive of an 
express constitutional guarantee, the vitalization and enforcement 
of which is the avowed and peculiar duty of the court — especially 
in cases so inherently involving questions of personal protection and 
security, and of public peace and order. 

So much for the inception of the doctrine. Its growth and 
adoption is even more indefensible in view of the usual thorough- 
ness of research and alertness to preserve constitutional guarantees 
displayed by the highest courts of the States where it has found 
sanction. But every case appended below 8 has adopted the rule that 
such guarantee does not cover the acts of individual officers; that 
the State in neither judicial, legislative, nor executive capacity is 



'It may be suggested the surprising and unquestioned acceptance which 
Wilde's, J., dictum in the Dana Case has received, is due to the peculiar lan- 
guage there used — "Admitting that the lottery tickets and materials were 
illegally seized," as though the court had just determined that they were so 
seized, whereas they had just determined the warrant under which they were 
taken to be valid. It was a decidedly misleading way to state a position 
assumed arguendo and obiter. 

4 14 East, 302 (Eng. 1811). 

5 Reported 14 East, 306 n. ; decided prior to 1760. 

'Com. v. Dana, supra, n. 2; State v. Flynn, 36 N. H. 64 (1858) ; Gindrat 
v. People, 138 111. 103 (1891) ; Shields v. State, 104 Ala. 35 (1893) ; State v. 
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chargeable with the suppression of such wrongfully obtained evi- 
dence; and that the injured individual must seek his remedy against 
the officer for the trespass — as though there were nothing more 
than an incidental civil injury involved. There has been an utter 
failure to observe the distinctions between evidence obtained under 
search without a warrant, 7 and that under warrant ; 8 between ex- 
press warrant to seize the precise papers now offered, 8 and those 
taken in excess of, or without warrant; 10 between those taken in 
connection with the arrest of the person, either with or without 
warrant, 11 and those taken independently, either with or without 
warrant. 12 Case upon case, they have builded upon the Dana Case, 
quoting the dictum set out above as the express decision of the 
court therein rendered, and upon the English cases there cited, 
each new case being in turn an added "authority" for a case of 
later date ; and even text writers, citing the Dana Case, have glibly 
stated the rule to be as given there, 13 and have in turn themselves 
been bases of "authority" for the rule. 14 Some day an observing 
court will read the Dana Case in its entirety and the house of cards 
will fall. 

The supreme stultification of the exponents of this doctrine 
emanates from the Supreme Court of Georgia in Williams v. State: 15 



Atkinson, 40 S. C. 363 (1893) ; State v. Pomeroy, 130 Mo. 489 (1895) ; Wil- 
liams v. State, 100 Ga. 511 (1897) ; State v. Griswold, 67 Conn. 290 (1896) ; 
Adams v. People, 176 N. Y. 351 (i9°3)- These cases are the first in their 
respective jurisdictions ; but in several instances have been followed by later 
decisions affirming them. But there is also a current of State decisions 
contra, and accord with the federal rule, Iowa v. Sheridan, 121 Iowa, 164 
(1903) ; Iowa v. Height, 117 Iowa, 650 (1902) ; Hoover v. McChesney, 84 
Fed. Rep. 472 (1897) ; and Slamon v. State, 73 Vt. 212 (1901), but see State 
v. Krinski, 78 Vt. 162 (1905). 

' Evidence obtained under warrant, Adams v. People, Com. v. Dana, and 
State v. Flynn, supra, note 5- 

"Without or in violation of warrant, State v. Griswold, Williams v. 
State, Gindrat v. People, State v. Pomeroy, Shields v. State, and State v. 
Atkinson, supra, note 5. 

"Adams v. People, State v. Flynn, supra, note 5. 

10 Williams v. State, State v. Griswold, supra, note 5. 

11 State v. Pomeroy, supra, note 5. 

12 State v. Griswold, supra, note 5. 

u See Greenleaf (Crosswell Ed.) §254a, citing Gindrat v. People, and 
Com. v. Dana ; Taylor, Evid. citing the two English cases and Com. v. Dana ; 
see Wigmore, Evid. §2183, for generous citation of these and subsequent cases. 

14 Adams v. People, and Shields v. State ; State v. Atkinson, citing in turn 
Greenl. 

M 100 Ga. 511 (1897), at page 519. 
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"We are satisfied that the contention of the accused, that her con- 
stitutional rights were infringed by the admission of the evidence 
complained of, ought not to be sustained [the detective's testimony 
that without warrant, before the arrest of the accused, he took from 
her apron pocket a purse in which he found coins previously marked 
by him and used in the illicit purchase of liquors]. As we under- 
stand it, the main, if not the sole, purpose of our constitutional 
inhibitions against unreasonable searches and seizures was to place 
a salutary restriction upon the powers of government. That is to 
say, we believe that the framers of the Constitution of the United 
States, and this and other States, merely sought to provide against 
any attempt by legislation or otherwise, to authorise, justify, or 
declare lawful 16 any unreasonable search or seizure. This wise 
restriction was intended to operate upon the legislative bodies so as 
to render ineffectual any effort to legalize by statute what the people 
expressly stipulated could in no event be made lawful ; upon execu- 
tives, so that no law violative of this constitutional inhibition should 
ever be enforced ; and upon the judiciary so as to render it the duty 
of the courts to denounce as unlawful every unreasonable search and 
seizure, whether confessedly without any color of authority, or 
sought to be justified under the guise of legislative sanction. For the 
misconduct of private persons, acting upon their individual respon- 
sibility, and of their own volition, surely none of these three divi- 
sions of the government is responsible. If an official or mere petty 
agent of the State exceeds or abuses the authority with which he 
is clothed, he is deemed to be acting, not for the State, but for him- 
self only; and therefore he alone and not the State should be held 
accountable for his acts." 

The short result of this decision is that so long as the legis- 
lature refrains from enacting a statute, and, consequently, so long 
as the executive and the courts have no statute to enforce, there 
is nothing for the constitutional provision to operate upon. Or again 
assuming the legislature to have enacted such a statute, and the 
executive to have attempted to utilize it, the constitutional clause 
against search and seizure is invoked, the officer justifies under the 
statute, the result must be that the statute is a nullity, and furnishes 
no protection to the officer, and he is answerable. But meanwhile 
what has become of the citizen's right to be secure from unreason- 
able searches and seizures; and to prevent evidence thus obtained 
from being used against him? It has disappeared absolutely. 

However, a more wholesome view of the operations of this guar- 
antee is entertained by the Supreme Court of the United States in 
the Weeks Case. 17 The defendant had been taken in custody while 
away from his home by a police officer without warrant; while 

" Italics are those of the court. 
" Supra, note I. 
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other police officers without warrant searched his room, obtained 
papers, and later turned them over to the marshal ; later the marshal 
went to his home, obtained admission and stripped his room of all 
papers and effects available, some private, some tending to establish 
the fact of lottery operations. Petition was made before trial for 
a return of these papers; the private papers returned, but the others 
refused. The petition was renewed at opening of trial ; was refused 
and the papers admitted in evidence over the objection of the 
defendant that such admission was a violation of the Fourth Amend- 
ment. The trial being had in the District Court, the issue thus 
presented itself squarely for determination as a federal question. 
While the court is careful to state the question precisely, and observes 
that it is not a question of objection, raised for the first time at 
trial, of whether evidence obtained under lawful warrant is admis- 
sible in evidence (which was the ruling acquiesced in under its rul- 
ing in the case of Adams v. New York 18 ), yet the statements made 
in the decision are so emphatic and go so deeply into the funda- 
mentals of constitutional rights, that the case stands squarely against 
the evasive distinctions and refinements of the State courts. To 
quote, "If letters and private documents can thus be seized and 
held and used in evidence against a citizen accused of an offense, 
the. protection of the Fourth Amendment, declaring his right to be 
secure against such searches and seizures, is of no value, and, so 
far as those thus placed are concerned, might as well be stricken 
from the Constitution. The efforts of the courts and their officials 
to bring the guilty to punishment, praiseworthy as they are, are not 
to be aided by the sacrifice of those great principles established 
by years of endeavor and suffering which have resulted in their 
embodiment in the fundamental law of the land. The United States 
marshal could only have invaded the house of the accused when 
armed with a warrant issued as required by the Constitution, upon 
sworn information, and describing with reasonable particularity the 
thing for which the search was to be made. Instead, he acted with- 
out sanction of law, . . . and under color of his office under- 
took to make a seizure of private papers in direct violation of the 
constitutional prohibition against such action. Under such circum- 
stances, without a sworn information and particular description, 
not even an order of court would have justified such procedure; 
much less was it within the authority of the United States marshal 
to thus invade the house and privacy of the accused. In Adams v. 
New York this court said that the Fourth Amendment was intended 
to secure the citizen in person and property against unlaw- 
ful invasion of the sanctity of his home by officers of the law, 



18 192 U. S. 585; 48 L. Ed. 575 (1904), upon writ of error to the Supreme 
Court of New York to review the decision as reported in Adams v. Peocle 
176N. Y. 351 (1903). ' 
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acting under legislative or judicial sanction. This protection is 
equally extended to the action of the government and the officers 
of the law acting under it. 19 To sanction such proceedings would be 
to affirm by judicial decision a manifest neglect, if not an open 
defiance, of the prohibitions of the Constitution, intended for the 
protection of the people against such unauthorized action." 20 And 
in an earlier part of the opinion it was said : "This protection reaches 
all alike, whether accused of crime or not, and the duty of giving 
to it force and effect is obligatory upon all intrusted under our 
federal system with the enforcement of the laws. The tendency 
of those who execute the criminal laws of the country to obtain 
conviction by means of unlawful seizures and enforced confessions, 
. . . should find no sanction in the judgments of the courts, 
which are charged at all times with the support of the Constitution, 
and to which people of all conditions have a right to appeal for the 
maintenance of such fundamental rights." 21 

Clearly such an exposition of the meaning of the clause guar- 
anteeing freedom from unreasonable search and seizure explodes 
the fallacious pronouncements of cases like Commonwealth v. Dana 
and Williams v. State. Nor can the exponents of that doctrine take 
refuge in the distinction that the Weeks Case turned merely upon 
the effect of prior petition and refusal to return the papers seized. 
The decision is too emphatic and deep for that; and the case was 
one of unlawful seizure. Nor will the decision of the United States 
Supreme Court in the Adams Case avail; for the decision in the 
Weeks Case specifically recognizes that they passed on nothing 
further in the Adams Case than the admissibility in evidence of 
papers taken under a warrant specifically authorizing a search for 
gambling paraphernalia, and the papers were a part of such. Further, 
a decision that attempted to restrict the effect of the Weeks decision 
to mere procedural scope, would in itself admit that a procedural 
error committed in the early stages of the trial, even though 
attempted to be corrected before final disposition of the cause, 
would operate to deprive a man of one of the fundamental con- 
stitutional guarantees. Such a view finds no encouragement in the 
Weeks Case, and is in decided contrast with the zeal displayed by 
the courts universally in vitalizing and enforcing the other consti- 
tutional clause affording protection to the individual, e. g., "self 



"Boyd v. U. S., 116 U. S. 616; 29 L. Ed. 746 (1886), affirmed and relied 
on in Weeks Case. See Wigraore's adverse criticism of the Boyd Case, §2264. 

K Ex parte Jackson, 96 U. S. 727 (1877) ; Boyd v. U. S., supra, note 18; 
Bram v. U. S., 168 U. S. 532 (1897). 

21 Cases, supra, note 19, and the famous English case of Entick v. Car- 
rington, 19 How. St. Tr. 1030 (1765), in which Lord Camden laid down the 
common law, and prerogative rights in regard to the issuance, execution and 
protection from search warrants, except they be in conformity to the Bill of 
Rights. Cooley, Constl. Limitations, 364-373. 
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incrimination," "twice in jeopardy," "due process," or "trial by jury." 
It is difficult to see how these are in their nature any more funda- 
mentally inherent constitutional guarantees which of themselves 
enjoin their observance on the courts than is that of unreasonable 
searches and seizures, which several State courts have relegated to 
a question of "collateral issue," merely. 

/. C. A. 



Interstate Commerce — Carmark Amendment — Liability 
for Delay — A carload of strawberries was delivered by a shipper 
(the plaintiff and appellee) to a railroad company (defendant and 
appellant) for transportation from Marion, Md., to New York City 
over the lines of the defendant and connecting carriers. The declar- 
ation alleged that the defendant, or companies operating connecting 
lines, failed to forward the shipment with reasonable dispatch ; that 
because of this delay the berries did not reach their destination until 
after the close of the market for which they were intended, and 
for which they would have arrived in time if due diligence had 
been observed in their transportation; and that they consequently 
sustained a loss in value. The evidence showed that the berries 
were shipped on the afternoon of Thursday, May 26, and, accord- 
ing to the usual operation of trains engaged in this class of service, 
they should have been delivered in New York City the following 
night, in advance of the early Saturday morning wholesale market, 
which opened about 1 o'clock A. M. The shipment reached its 
destination in good condition, but about six hours later than the 
customary time of arrival. The wholesale market, for which the 
berries were shipped, and in which they could have been sold to 
advantage, was then practically at an end, and the price had fallen 
two or three cents per quart below that which might have been 
received if they had been forwarded with the usual dispatch. The 
berries had to be sold at these lower prices because of the delay in 
their delivery. The defendant was sued as the initial carrier under 
the Carmark Amendment to the Interstate Commerce Act * and a 
verdict of two cents per quart was obtained, which was sustained 

'Act of Feb. 4, 1887, c 104, §20, 24 Stat. 386, U. S. Comp. St 1901, p. 
3169, as amended by Act of June 29, 1906, c. 3591, §7, 34 Stat. 593, U. S. 
Comp. St. Supp. 1911, p. 1307, which provides in part: 

"That any common carrier, railroad or transportation company receiving 
property for transportation from a point in one State to a point in another 
State, shall issue a receipt or bill of lading therefor and shall be liable to 
the lawful holder therefor for any loss, damage, or injury to such property 
caused^ by it or by any common carrier, railroad or transportation company 
to which such property may be delivered or over whose line or lines such 
property may pass, and no contract, receipt, rule or regulation shall exempt 
such common carrier, railroad or transportation company from the liability 
hereby imposed." 



